JUDGE KOUTRAS:  Even though there' s no power
to it at the other end, from the power center?

THE WITNESS:  Right.  It was used to make
connections.

JUDGE KOUTRAS:  Okay.
BY MS. MURPHY:

Q.  In your opinion, was the switchbox, or the
box, available for use at the time that you
cited the violation?

A.  That was readily available for use.
Q.  Why do you say that?

A.  All they'd have to do is plug it in to the
power center, go up there and turn the switch on,
and run the pump. The discharge line was hooked
up.  Everything was there.

Mr. Smith stated that the presence of the nonpermissible
pump posed a potential ignition explosion hazard because the
mine liberates methane.  He tested for methane in three places
and found "three-tenths every place that I checked" (Tr. 117).
He indicated that the mine is on a five-day spot inspection
cycle because it liberates over a million cubic feet of
methane in 24 hours.  In the event of any interruption to
the ventilation, the switchbox would be a potential ignition
source, and since it appeared to him that the operator's
intent was to use the pump, all that he had to do was to
plug it in.  In these circumstances, he believed that it was
reasonably likely that an ignition would occur if the
nonpermissible switchbox were to be filled with an explosive
mixture of methane {Tr. 118).

Mr. Smith testified that the violation was "unwarrantable"
because the preshift examiner had made an entry at the
appropriate location in the area indicating the dates of
his examination, and since the examiner would have been in
the area where the pump was located he should have observed
the violation (Tr. 119).
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MSHA Inspector Lloyd Smith confirmed that he issued a
second Section 104(d)(1) Order on June 1, 1983, charging
a violation of mandatory safety standard section 75.200
(exhibit G-5).  He stated that he issued the violation after

547ssumed there
